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On September 17, 1999, Administrative Law Judge
Mary Miller Cracraft issued the atached decision. The
Respondent filed exceptions and a supporting brief, the
General Counsel and the Charging Party each filed an-
swering briefs, and the Respondent filed areply brief.

The National Labor Relations Board has delegated its
authority in this proceeding to athree-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge's rulings, findings! and conclusions®
and to adopt the recommended Order, as discussed be-
low.

1. While this case was pending, the Board issued Lev-
itz, 333 NLRB No. 105 (2001), in which the Board “re-
consider[ed] whether, and under what circumstances, an
employer may lawfully withdraw recognition unilaterally
from an incumbent union.”® In Levitz/ the Board over-
ruled Celanese Corp., 95 NLRB 664 (1951), and its
progeny insofar as they permitted an employer to with-

! The Respondent has excepted to some of the judge's credibility
findings. The Board' s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

The Respondent has requested oral agument. The request is denied
as the record, exceptions, and briefs adequately present the issues and
thepositions of the parties.

2 The Respondent argues that the judge, General Counsd, and
Charging Party have misinterpreted precedent. Contrary to the Re-
spondent, as well as our dissenting colleague, we agree with the judge
that Auciello Iron Works, Inc. v. NLRB, 517 U.S. 781 (1996), holds that
an employer is not entitled to rely on evidence predating the execution
of a colledive-bargaining agreement to support purported doubt, or
uncertainty, about a union’s magjority support among bargaining unit
employees. Further, we agree with the General Counsel and Charging
Party that Flying Dutchman Park, Inc., 329 NLRB 414, 417 (1999),
stands for the same proposition.

%1d,, dipop. at 1.

“1d., slipop. at 8.
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draw recognition from an incumbent union on the basis
of a good-faith doubt of the union’s continued ngjority
status. The Levitz Board held that “an employer may
unilaterally withdraw recognition from an incumbent
union only where the union has actually lost the support
of the majority of the bargaining unit employees.” 1d.,
dip op. a 1. However, the Board also held that its
analysis and conclusions in that case would only be g-
plied prospectively. “[A]ll pending cases involving
withdrawals of recognition [will be decided] under exist-
ing law: the ‘good-faith uncertainty’ standard as expli-
cated by the Supreme Court” in Allentown Mack Sales &
Service v. NLRB, 522 U.S. 359 (1998). Levitz, supra at
slipop. at 12.

Here, the judge cited and applied the Allentown Mack
standard. For the reasons fully explained by her, we
agree that the evidence on which the Respondent relied is
insufficient to establish that it had a good-faith reason-
able uncertainty as to the Union’s continuing najority
status at the time it withdrew recognition.

2. We agreg, for the reasons fully set forth in Caterair
International., 322 NLRB 64 (1996), that an affirmative
bargaining order is warranted in this case as a remedy for
the Respondent’s unlawful withdrawal of recognition
from the Union. We adhere to the view, reaffirmed by
the Board in that case, that an affirmative bargaining
order is “the traditional, appropriate remedy for an
8(a)(5) refusal to bargain with the lawful collective-
bargaining representative of an appropriate unit of em
ployees.” 1d. at 68.

In several cases, however, the U.S. Court of Appeals
for the District of Columbia Circuit has required that the
Board justify, on the facts of each case, the imposition of
such an order. See, e.g., Vincent Industrial Plastics v.
NLRB, 209 F.3d 727 (D.C. Cir. 2000); Lee Lumber &
Bldg. Material v. NLRB, 117 F.3d 1454, 1462 (D.C. Cir.
1997); and Exxel/Atmos v. NLRB, 28 F.3d 1243, 1248
(D.C. Cir. 1994). In the Vincent case, the court summa-
rized the court’s law as requiring that an affirmative bar-
gaining order “must be justified by a reasoned analysis
that includes an explicit balancing of three considera-
tions: (1) the employees §7 rights; (2) whether other
purposes of the Act override the rights of employees to
choose their bargaining representatives; and (3) whether
alternative remedies are adequate to remedy the viola-
tions of the Act.” 1d. at 738.

Although we respectfully disagree with the court’s re-
quirement for the reasons set forth in Caterair, we have
examined the particular facts of this case as the court
requires and find, contrary to our dissenting colleague,
that a balancing of the three factors warrants an affirna-
tive bargaining order.
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(1) An affirmative bargaining order in this case vindi-
cates the Section 7 rights of the unit employees who were
denied the benefits of collective bargaining by the en-
ployer’s withdrawal of recognition. At the sametime, an
affirmative bargaining order, with its attendant bar to
raising a question concerning the Union’s continuing
majority status for a reasonable time, does not unduly
prejudice the Section 7 rights of employees who may
oppose continued union representation because the dura-
tion of the order is no longer than is reasonably necessary
to remedy theill effects of the violation.

Furthermore, pursuant to the D.C. Circuit’s Lee Lum-
ber remand, supra, the Board ecently reconsidered its
“reasonable time for bargaining” standard for cases, like
this one, involving an unlawful refusal to bargain with an
incumbent union. Lee Lumber & Building Material
Corp., 334 NLRB No. 62 (2001). In Lee Lumber, the
employer initially refused to bargain with the union in
violation of the Act, but then resumed bargaining for five
sessions before withdrawing recognition from the union
based on a showing that it had lost majority support.
Under established precedent, when an employer has
unlawfully refused to bargain with an incumbent union,
it will be ordered to bargain in good faith, and the bar-
gaining obligation is understood to bar any challenge to
the union’'s majority status for a reasonable period of
time. Thus, the issue presented in Lee Lumber was
whether the employer had bargained for a reasonable
time before withdrawing recognition.

In its decision, the Board, for the first time, quantified
the duration of the insulated period during which the
union’s majority status cannot be questioned. The Board
reasoned that a “defined period will provide a measure of
certainty that is lacking under existing law.” Id., slip op.
at 4. The Board decided that the insulated period will be
limited to 6 months, unless the General Counsel can
carry his burden of showing, on the basis of several case
specific factors, that a reasonable period for bargaining
hasstill not elapsed® 1d., slip op. at 7. By providing, in
effect, that a union’s majority status presumptively may
be challenged after 6 months, Lee Lumber has signifi-
cantly lessened the limiting effect of the bargaining order
remedy on employee free choice.

Moreover, we note that the evidence in this case fails
to establish that the Union ever lost its majority status.

® The factors to be considered in determining whether the 6-month
insulated period should be extended are: (1) whether the parties are
bargaining for aninitial contract; (2) the complexity of theissues being
negotiated and of the parties' bargaining processes; (3) the amount of
time elapsed since bargaining commenced and the number of bargain-
ing sessions; (4) the amount of progress made in negotiations and how
near the parties are to concluding an agreement; and (5) whether the
parties are at impasse. 334 NLRB No. 62, dip op. &t 4.

The record does not demonstrate that a majority of unit
employees were not union members at the time the Re-
spondent withdrew recognition. But, even assuming a
majority of unit employees were not members of the Un-
ion when the Respondent withdrew recognition, “the
Board, with court approval, has held that a showing that
less than a mgjority of the employees in the unit are
members of the union is not the equivalent of showing
lack of majority support.” Bartenders Association of
Pocatello, 213 NLRB 651, 652 (1974). The record con-
tains no evidence that a majority of, or indeed any, unit
employees ever sought to decertify the Union as their
representative or that a majority attempted in any other
way to express affirmatively to the Respondent that they
no longer desired to be represented by the Union. While
employees may not have taken on the responsibil ities of
union membership, they continued to enjoy the benefits
of union representation by way of the terms and condi-
tions of employment set forth in the 1992-1995 and
1995-1998 collective-bargaining agreements. That does
not add up to arejection of union representation.

(2) The affirmative bargaining order also serves the
policies of the Act by fostering meaningful collective
bargaining and industrial peace. That is, it removes the
Respondent’s incentive to delay bargaining in the hope
of further discouraging support for the Union. It also
ensures that the Union will not be pressured, by the pos-
sibility of a decertification petition, to achieve immediate
results at the bargaining table following the Board' sreso-
lution of its unfair labor practice charges and issuance of
a cease-and-desist order.

Our dissenting colleague claims that “there is a total
absence of any union members here” and argues that this
is a relevant factor in the analysis. We disagree. As
stated above, “Lack of interest in union ativities or a
disinclination to join the union does not imply opposition
to the union as a bargaining representative.” Retired
Persons Pharmacy v. NLRB, 519 F.2d 486, 490 (2d Cir.
1975). If, in fact, a majority of employees no longer de-
sire union representation, and if, in fact, nothing the Un-
ion is able to achieve during a reasonable period for bar-
gaining changes their feelings, the Union’s tenure will,
indeed, be temporary. But the Union is entitled to area-
sonable opportunity or “fair chance” to prove itself to
employees. See Franks Bros. Co. v. NLRB, 321 U.S.
702, 705-706 (1944). Whether pursuing that opportunity
is worthwhile is for the Union, not the Board, to deter-
mine.

(3) A cease-and-desist order, without a temporary de-
certification bar, would be inadequate to remedy the Re-
spondent’s violations because it would permit a decerti-
fication petition to be filed before the Respondent had
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afforded the employees a reasonable time to regroup and
bargain through their representative in an effort to reach
a collective-bargaining agreement. Such a result would
be particularly unfair in circumstances such as those
here, where, as our dissenting colleague concedes, “the
evidence of employee disaffection [relied on by the Re-
spondent] is not close in time to the withdrawal of recog-
nition, as required by precedent.” In addition, the with-
drawal of recognition occurred at acritical juncturein the
parties’ relationship—after they conducted just one bar-
gaining session for a successor collective-bargaining
agreement. So far as the record shows, had the Respon-
dent not unlawfully terminated negotiations with the Un-
ion on the basis of its stale evidence, the Union’s major-
ity status would not have been challenged, and it would
have had an opportunity to demonstrate to employees
what it could accomplish through the collective-
bargaining process. The Respondent’s unlawful conduct
deprived the Union of that opportunity. Further, litiga-
tion of the Lhion's charge, filed in August 1998, took
more than 3 years and the Respondent’s unfair labor
practice was of a continuing nature and was likely to
have a continuing effect, thereby tainting any employee
disaffection from the Union arising during that period or
immediately thereafter. In order to restore to the Union a
fair opportunity to make its case to employees and con-
centrate on negotiating an acceptable agreement, and in
order to allow employees to evaluate the effectiveness of
the Union’s representation in an atmosphere free of the
lingering effects of the Respondent’ s unlawful conduct, it
is necessary and appropriate to provide the Union with a
defined period during which it is insulated from the loss
of support that has resulted from the Respondent’s own
unlawful conduct. We find that these circumstances
outweigh the temporary impact the affirmative bargain-
ing order will have on the rights of employees who -
pose continued union representation?®

For all the foregoing reasons, we find that an affirma-
tive bargaining order with its temporary decertification
bar is necessary to fully remedy the allegations in this
case.

® Our dissenting colleague would order that the bargaining relation-
ship be restored, but then he would permit the Respondent to withdraw
recognition on the basis of any “fresh and untainted evidence of disaf-
fection” that may arise. In other words, the dissent would not provide
for any insulated period whatsoever. The problem with the dissent’s
approach is that it fails to effectively remedy the unfair labor practice
that was committed. In this case, the Respondent’s withdrawal of rec-
ognition has continued for approximately 3 years and the lingering
effects of such unlawful conduct cannot be dispelled immediately on a
resumption of the bargaining relationship.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, McDonald Partners, Inc.
d/b/a Rodgers & McDonald Graphics, Carson, Califor-
nia, its officers, agents, successors, and assigns, shall
take the action set forth in the Order.

Dated, Washington, D.C. October 1, 2001

WilmaB. Liebman, Member

John C. Truesdale, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
CHAIRMAN HURTGEN, dissenting in part.

| do not agree with my colleagues adoption of the
judge’s conclusion that an affirmative bargaining order is
warranted as a remedy for the Respondent’s unlawful
withdrawal of recognition from the Union.

| agree that the Respondent’s withdrawal of recogni-
tion on August 5, 1998, is a violation of Section 8(a)(5),
but in my view thisis aclose case. | agree with the find-
ing of the violation only because the evidence of en
ployee disaffection is not close in time to the withdrawal
of recognition, as required by precedent® Rather, it pre-
dates the withdrawal by a considerable period.

Evidence of disaffection occurred on several occasions
during the period November 1994 through May 1995,
prior to the term of the parties’ contract, which was d-
fective from June 1, 1995, through May 31,1998. It also
occurred on several occasions during the term of that
contract. In this latter regard, the Respondent relies on
events occurring in March 1996, January 1997, and
around January 1998.

As to the time prior to the contract, | do not read Au-
ciello Iron Works, 517 U.S. 781 (1996), as rendering

! See Curtin Matheson cientific, 494 U.S. 775, 778 (1990), cited by
the judge here. The Board recently issued Levitz 333 NLRB No. 105
(2001), reconsidering and reversing long-established Board law that an
employer may permissibly withdraw recognition from an hcumbent
union based on good-faith doubt or uncertainty of the union’s contin-
ued majority status. | dissented in that case, and would continue to
permit an employer to withdraw recognition if the employer has a
goodHaith uncertainty as to the union’s majority status. | apply that
well-established principle to the facts here in concluding that the Re-
spondent did not meet its burden of showing good-faith uncertainty at
thetime it withdrew recognition. My colleagues also apply that princi-
ple here because they ruled in Levitz that they would apply prior law to
all pending casesinvolving withdrawal of recognition, such as thisone.
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moot all disaffection predating a collective-bargaining
agreement. Rather, the case holds that an employer who
has an offer outstanding, and learns of disaffection but
does not act on it or withdraw the offer, will be bound by
a contract if the union accepts the offer.? In the instant
case, the precontract disaffection, although not moot in
my view, cannot be relied on because it is too remote in
time from the withdrawal of recognition on August 5,
1998. Similarly, the disaffection that arose during the
contract is not nullified simply because it arose during
the contract. Rather, this disaffection cannot be relied on
because it also was not closein time to the withdrawal of
recognition.

With respect to the dfirmative bargaining order, such
an order precludes, for a reasonable period, enployees
from choosing to reject union representation® As |
stated in Scott Brothers Dairy, 332 NLRB No. 163
(2000), | agree with the District of Columbia Circuit
Court’ srequirement that the Board justify, on the facts of
each case, the imposition of such a remedy. Thus, as
acknowledged by the majority, under that circuit’s law,
an dfirmative bargaining order must be justified in each
case by a reasoned analysis that includes an explicit bal-
ancing of three considerations: (1) the employees Sec-
tion 7 rights; (2) whether other purposes of the Act over-
ride the rights of employees to choose their bargaining
representatives; and (3) whether alternative remedies are
adequate to remedy the violations of the Act. After bal-
ancing the three considerations aticulated by the District
of Columbia Circuit, | conclude that an affirmative bar-
gaining order is not appropriate herein. Rather, | would
uphold the rights of employees here to reject their bar-
gaining representative free from an insulated period.

With respect to the first consideration, the employees’
Section 7 rights, the mgjority states that an dfirmative
bargaining order in this case vindicates the Section 7

2 |n this regard, | express no view as to the correctness of Flying
Dutchman Park, Inc., 329 NLRB 414 (1999). However, | wish to make
clear that | believe that the “uncertainty” test of Allentown Mack v.
NLRB, 522 U.S. 359 (1998), is the appropriate one.

% Seee.g., Lee Lumber and Building Material Corp., 117 F.3d 1454
(D.C. Cir. 1997).

“ Scott, supra, slip op. at 2 and cases cited therein.

In Lee Lumber, the Board set forth its position as to the amount of
time encompassed by the phrase “reasonable period of time,” as that
phraseis used in the context of an affirmative bargaining order. How-
ever, the threshold issue, before one gets to Lee Lumber, is whether
there should be an affirmative bargaining order. See Caterair, 322
NLRB 64. As to that issue, as | acknowledged in Lee Lumber, the
Board holds that, regardless of circumstances, an &firmative bargaining
order is the only appropriate remedy for arefusal to bargain with an
incumbent wion. However, as indicated above, | have expressed my
personal view that | agree with the D.C. Circuit Court that an affirma-
tive bargaining order must be justified by the facts of a particular case.
In the instant case, | would not issue an affirmative bargaining order.

rights of employees which were infringed by the with-
drawal of recognition. However, Section 7 rights are
infringed in every case involving a withdrawal of recog-
nition. But that is not the end of the inquiry under the
District of Columbia Circuit's balancing test. That test
requires the Board to give due consideration to the par-
ticular circumstances of each case. The Board must con-
sider whether these circumstances outweigh the employ-
ees Section 7 rights to choose or reject a bargaining rep-
resentative free from any infringement in the future. By
issuing an affirmative order, the Section 7 rights of all
employees are not only affected, but foreclosed, for a
period in the future.

The majority proceeds to find that the appropriate
remedy here is an affirmative order because there is no
showing of an actual loss of majority support and, in
these circumstances, the interests of the majority of the
employees favoring union representation must take
precedence over the interests of the minority of employ-
ees opposing it. | agree that there has been no showing
of actual loss of majority support here. However, the
issue is whether the employees should be foreclosed
from exercising their right to change their minds in the
future. That right isthe essence of Section 7.

With further respect to the issue of majority status, |
part company with my colleagues and the judge in their
discounting the fact that the Union had no dues-paying
members. Board precedent holds, as the judge states and
the majority endorses, that failure of employees to be
members of a union has been disregarded as a basis for a
reasonable good-faith doubt. However, in this case,
there is a total absence of any union members here, and
that situation had not changed at the time that recognition
was withdrawn. In my view, this is a relevant factor in
determining whether the employees should be foreclosed
from challenging majority status in the future.

In analyzing the second consideration, the majority fo-
cuses on the purposes of fostering collective bargaining
and industrial peace. Concededly, an affirmative bar-
gaining order fosters collective bargaining. Indeed, that
is the essence of what a bargaining order does. It is cir-
cular to say that a bargaining order is warranted because
bargaining should be fostered. Rather, the real issue is
whether a bargaining order should be perpetuated for a
future period during which employees may not want to
berepresented. The perpetuation of abargaining order in
such circumstancesis not arecipe for industrial peace.’

® | note that, as quoted by the majority, the second consideration of
the District of Columbia Circuit is framed specifically as whether other
purposes of the Act override the rights of employees to choose their
bargaining representative. See, e.g., Vincent Industrial Plastic v. NLRB,
209 F.3d 727, 738 (2000).
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As to whether there are less extreme remedies ade-
guate to remedy the violation found, | note that a less
extreme remedy would require the restoration of the rela-
tionship and would provide that disaffection which oc-
curs during a period when recognition is withheld cannot
be the basis for a future withdrawal of recognition. But
if, after recognition is restored, there is fresh and wn-
tainted evidence of disaffection, that should not be dis-
counted as raising a question concerning representation.

In other cases, | have joined with my colleagues in
finding affirmative bargaining orders warranted.® How-
ever, these cases involved an unlawful withdrawal of
recognition and other unlawful conduct. By contrast, the
instant case involves only a withdrawal of recognition.
The majority has ostensibly deferred to the D.C. Circuit's
view and has not expressly espoused the position that an
affirmative bargaining order is always appropriate in
cases involving unlawful refusals to recognize and bar-
gain. However, the mgjority has misapplied these con-
siderations so as to suggest that, in fact, it continues to
adhere to its traditional view. By contrast, | have &-
deavored to apply the D.C. Circuit’'s view. | would re-
store recognition and enter a standard cease-and-desist
order. Thus, | would find that a question concerning
representation could properly be raised in the future,
based on timely, untainted evidence.

Dated, Washington, D.C. October 1, 2001

Peter J. Hurtgen, Chairman

NATIONAL LABOR RELATIONS BOARD

Sephanie Cahn, Esq., for the General Counsel
Harry R. Stang, Esg., Bryan Cave, LLP, of SantaMonica, Cali-
fornia, for Respondent

DECISION

STATEMENT OF THE CASE

MARY MILLER CRACRAFT, Administrative Law Judge. This
case was tried in Los Angeles, California, on June 29, 1999.
The charge was filed by Communications Workers of America,
Local 14904, Southern California Typographical and Mailer
Union, AFL-CIO—CLC (the Union), against McDonald Part-
ners, Inc. d/b/a Rodgers & McDonald Graphics (Respondent),
on August 13, 1998, and complaint was issued January 26,
1999.! At issue is whether Respondent’ s withdrawal of recogni-

® E.g., Scott Brothers Dairy, supra, and Raven Government Services
331 NLRB No. 84 (2000).

! The consolidated amended complaint issued January 26, 1999. It
combined this case with Case 20—CA-32592 for purposes of hearing. |
granted a motion to sever Case 20-CA—-32592 from the instant case
because Case 20-CA-32592 was settled prior to hearing. The com-

tion from the Union in August 19982 violated Section §&)(1)
and (5) of the Act.

The parties were afforded full opportunity to appear, to n-
troduce relevant evidence, to examine and cross-examine wit-
nesses, and to argue the merits of their respective positions. On
the entire record.?® including my observation of thed emeanor of
the witnesses,* and after considering the briefs filed by counsel
for the General Counsel and counsel for the Fespondent, |
make thefollowing

FINDINGSOF FACT

1. JURISDICTION AND LABOR ORGANIZATION STATUS

Respondent, a State of Califomia corporation, maintains its
commercia printing business in Carson, California. During
calendar year 1997, its business operations involved the pur-
chase and receipt of goods valued in excess of $50,000 directly
from points outside the State of California. Respondent admits
and | find that it is an employer engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act and that the
Union is a labor organization within the meaning of Section
2(5) of the Act.

Il. ALLEGED UNFAIR LABORPRACTICES

A. Overview

Respondent and the Union’ s predecessor were partiesto ase-
ries of collective-bargaining agreements, the most recent of
which was effective from June 1, 1995 through May 31, 1998.
In a memorandum of agreement executed by Respondent on
January 5, 1998, Respondent recognized the Union as the ex-
clusive collective-bargaining representative of unit enployees
covered by the 1995-1998 contract including pressroom, ship-
ping and receiving, bindery, mail room, pre-press, machinist,
and building maintenance employees.

Following expiration of the 1995-1998 contract, the Union
requested that Respondent bargain with it for a new contract.
One bargaining session was completed. Thereafter, Respondent
refused to continue bargaining and on August 5, 1998, ° Re-

plaint paragraph relevant to Case 20-CA-32592 was deleted from the
consolidated amended complaint.

2 All dates are in 1998 unless otherwise indicated.

% Respondent’ s unopposed moation to correct the transcript is granted.
Counsdl for the General Counsel moved to strike portions of Respon-
dent’s post-hearing brief. Specifically, counsel moved to strike Re-
spondent’s arguments regarding the investigative stage of these pro-
ceedings because no evidence in the record supports the factual asser-
tions made by Respondent. General Counsel’s motion to strike those
portions of Respondent’s brief dealing with the investigative stage of
this case is granted.

4 Very few facts are in dispute. However, to the extent necessary,
credibility resolutions have been made based on a review of the entire
record and all exhibits in this proceeding. Witness demeanor and inhe-
ent probability of the testimony have been utilized to assess credbility.
Testimony contrary to my findings has been discredited on some occa-
sions because it was in conflict with credited testimony or documents
or because it was inherently incredible and unworthy of belief.

® Respondent concedes that it withdrew recognition from the Union.
However, it avers that the actual date of withdrawal was August 15
rather than August 5, 1998. On August 5, 1998, Respondent set forth its
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spondent withdrew recognition of the Union as the exclusive
bargaining representative of unit employees.
B. Facts

The merger between the Union and Southern California Ty-
pographical and Mailer Union Local 17, affiliated with Local
14917 of Communications Workers of America, AFL-CIO—
CLC (Local 14917), was effective January 1, 1997. The parties
agree that the Union, as successor to Local 14917, took over
representation of the employees in Respondent’s bargaining
unit pursuant to the merger.

The Union and Respondent executed a memorandum of
agreement on December 8, 1997, and January 5, 19986 respec-
tively, acknowledging that they were parties to the 1995-1998
contract between Respondent and L ocal 14917 and setting forth
percentage merit increases, effective December 7, 1997.

Following expiration of the 1995-1998 agreement, Respon-
dent and the Union commenced bargaining for a new agree-
ment on June 3, 1998. Proposals were exchanged at this ses-
sion. The second session was scheduled for July 23, 1998.
However, on hisarrival, Howard Dudley, president of the Un-
ion, wasinformed that pursuant to discussions between counsel
for Respondent and counsel for the Union, there would be no
bargaining that day. Counsel for Respondent informed Dudley
that Respondent had not yet made a decision regarding whether
it would continue bargaining.

Nevertheless, Dudley sent a letter to Respondent dated Au-
gust 1, 1998, in which he requested that the parties continue
bargaining, proposing dates for further negotiations. By letter
of August 5, 1998, Respondent opined that the Union did not
represent amajority of its bargaining unit employees. The letter
recited that the Union had rejected a stipulated representation
election to resolve the issue. Further, the letter set forth the
“facts and circumstances’ which Respondent relied on and
requested that the Union respond stating whether the statements
were accurate or were subject to explanation. Rather than re-
spond to the August 5 letter, the Union filed the instant charge.

The specific “facts and circumstances’ relied on in the letter
may be summarized asfollows:

1. The Union was never certified as the bargaining repre-
sentative of Respondent’semployees.

2. The vote to merge between the Union and Local 14917
was conducted even though many of Respondent’s bar-
gaining unit enployees expressed opposition to the
conduct of, and representation by, officers of Local
14917.

bases for withdrawal of recognition. Respondent afforded the Union an
opportunity to present evidence, within 10 days, contrary to its evi-
dence. A ccordingly, Respondent argues that it withdrew recognition on
August 15, 1998, when the Union failed to respond. | regject Respon-
dent’ s argument regarding the date. The Union had no burdento prove
its mgjority status or rebut Respondent’s assertions regarding its doubt
of the Union’ s mgjority status. It may rely instead on a presumption of
majority status which ataches following contract expiration. See, eg.,
Pennsylvania Sate Education Association — NEA v. NLRB, 79 F.3d
139, 144 (D.C.Cir. 1996).

® Although Respondent’s signature is dated January 5, 1997, the par-
tiesagreethat the carrect date is January 5, 1998.

3. Only members of the two locals involved in the merger
were allowed to vote.

4. None of the bargaining unit enployees had any contact
with or knowledge of Dudley or any other Union offi-
cialsprior to the merger.

5. None of the bargaining unit employees were given no-
tice of the merger, an opportunity to discuss it, or a
chanceto vote.

6. There have been virtually no communications between
bargaining unit employees and the Union. The over-
whelming majority, if not al, of the employees are un-
aware of the activities of the Union, the identity of its
officials, or the fact that the Union determined, without
consulting any bargaining unit employees, to alow
automatic renewal of the 1995-1998 contract.

7. At the only negotiation session, it was gpparent to the
Respondent that the Union had not consulted with any
bargaining unit employees regarding negotiation posi-
tions, no employees were involved in bargaining, and
the Union refused to tell Respondent how many of its
employees were members of the Union.

8. TheUniondid not contradict the Respondent’ s assertion
that no employees had executed dues check-off authori-
zations or were paying duesto the Union.

9. No Union meetings have been held for many months.
Although some employees received notice of a Union
meeting on July 22, 1998, it does not appear that any at-
tended the meeting.

10. TheUnion hasnot filed or processed any grievances on
behalf of bargaining unit employees.

The letter concluded:

In summary, the objective facts available to [Respon-
dent] are that [the Union] never gave [Respondent’s] em-
ployees the chance to vote on an affiliation, never n-
formed them of the referendum, never informed them
about the status of negotiations, and has effectively ex-
cluded them from the bargaining process and grievance
adjustments. Moreover, it gpears that no [Respondent]
employee is a member in good standing of the CWA or
[theUnion], or hasbeen, for sometime.

While [Respondent] is fully prepared to meet its obli-
gations under the National Labor Relations Act, it is not
prepared, @sent a credible and timely showing that the
above facts and circumstances are not correct, to perpetu-
ate asituationin whichitsemployees’ affairsarebeingde-
termined by apurported labor organization which is essen-
tially unknown to them and has effectively excluded them
from any participatory involvement in the selection of its
representatives, in collective bargaining, in grievance al-
justments or in other decisions fundamental to their wel-
fare.

As mentioned, the Union did not respond to thisletter. There
is no dispute that Respondent’ s employees who were members
of the Union would have had an opportunity to vote in the af-
filiation election. Members of the Union and Local 14917 re-
ceived ballots by mail. There is additionally no dispute that the
Union did not take any action to terminate the 1995-1998 con-
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tract. Moreover, thereis no dispute that the Union did not bring
any bargaining unit employees to the table with it when the
parties negotiated in June 1998. Finally, thereis no dispute that
Respondent lost its right to use the union bug in March 1996.
Use of the union bug is premised on employment of members
in good standing in the Union.

Cynthia Termath, mail manager,’ acted as chapel chairperson
(steward) and participated in bargaining on behalf of Local
14917 until 1995. Termath recalled speaking with Doyle
McDonald, Respondent’s owner, on two occasions during the
period November 1994 to June 1995, when there was no collec-
tive-bargaining agreement in existence. Termath told McDon-
ald that based on her conversations with bargaining unit em-
ployees, she had concluded that employees had lost confidence
in Local 14917. She explained that employees did not believe
that Local 14917 was representing them and they were very
upset. Two or 3 weeks later, she spoke with McDonald again.
She told him that most of the employees did not want Local
14917 at that time and they were very displ eased.

In addition, Ignacio Burgos, chapel chair for the Union since
1982, spoke with McDonald during this same period. Burgos
told McDonald that the employees were really dissatisfied with
the Union. “They didn’t want to go back into the union® They
felt that the union wasn’t visible enough for them. Didn't feel
like there was anything tangible with the union because they
didn’t see any representatives from the union that often.”

Nevertheless, a contract for the period 1995-1998 was nego-
tiated. Termath was on the Local 14917 bargaining committee.
Local 14917 agreed to Respondent’s proposal deleting union
security from the contract. After the 1995-1998 contract was
negotiated, Termath resigned from Local 14917 because she
was dissatisfied with its performance. In addition, in 1996,
Respondent lost its ability to use the union bug. Burgos recalled
that he resigned when this occurred.

Termath spoke with McDonald shortly after she esigned
from Local 14917. She told him that she had resigned because
she was dissatisfied with the service she had received and, “I
figured | could, you know, get along without them just aswell.”
Termath aso told McDonald that, “the other employ ees were
perfectly happy with pulling out of [Local 14917] and, you
know, exercising their right as a—to not belong to the union
any more.” At some point during the first 2 months following
execution of the 1995-1998 contract, Termath told McDonald
that none of the bargaining unit enployees were members of
Local 14917. She also told him that employees had stopped
dues checkoff. In yet another conversation, Termath told
McDonald that a majority of the employees were dissatisfied
with representation by Local 14917.°

" Termath’s title indicates that she manages the mail. The parties
agreethat sheisnot a supervisor.

8 On cross-examination, Burgos phrased his words to McDonald:
“That the workers really didn’t want the union. They were dissatisfied
with the union that they felt that the union really didn’t represent
them.”

® During direct examination, Termath testified that she told McDon-
ald that none of the employees wanted the Union and none of them
were having dues checked off any more. Termath stated that she had
spoken to about 60 of the approximately 100 unit employees prior to

Termath was unaware of the merger between Local 14917
and the Union until long after the merger vote.'® During the last
year of the 1995-1998 contract, neither Termath nor Burgos
was aware of any grievances being processed by the Union on
behalf of employees. Termath was not aware of any employees
being asked to assist in negotiations in 1998. However, she did
recall receiving a questionnaire from the Union regarding the
upcoming negotiations. She completed the questionnaire and
returned it to the Union. Termath was not aware that the Union
had not given notice to terminate or modify the 1995-1998
contract.

McDonald recalled that during the period from November
1994 to July 1995, his managers reported to him that employees
were no longer interested in Local 14917. Based on walking
through the plant two or three times a day, he concluded that,
“there was areal lack of kindness towardsthe union.”

McDonald also recalled a series of meetings with Termath
during this same period of time. During these meetings, she
told him that employees, “didn’t understand the union and why
we had one, what the purpose was, the useful ness of the union.”
On another occasion when McDonald spoke with Termath, she
asked him why the employees had a union. During this same
period of time, another erployee, Burgos, voiced concern
about why local 14917 was “there” during a meeting with
McDonald.

Due to these and other concerns voiced by employees about
Local 14917, Respondent negotiated an “open” contract
(McDonad's term) for the 1995-1998 term. Pursuant to this
contract, employees may join or not join the Union. Prior to the
effective date of this contract, Respondent had discontinued
checkoff of union dues. Following the effective date, no em-
ployees submitted checkoff authorizations to Respondent.
McDonald was informed by his managers at a subsequent meet-
ing that none of the bargaining unit employees were members
in good standing of the Union after July 1995.

By letter of March 4, 1996, Respondent was informed by the
Union that it would lose its use of the label of International
Allied Printing Trades Association (the union bug). McDonald
thereafter attended a meeting to discuss this matter. He pro-
tested that he had a union contract and did not believe that the
Union could withdraw use of the union bug. Dudley responded
that Respondent had no dues paying employees and, accord-
ingly, could not continueto utilize the union bug.

Following his notification of the merger between local
14917 and the Union, McDonald discovered that none of the

making this report to McDonald. On cross-examination, Termath was
asked, “you testified about a conversation you had with Mr. McDonad
when you told him that you had spoken to 60 people or approximately
60 people?’ Termath responded affirmatively and was thereafter ques-
tioned about the employees with whom she spoke. Thereafter, Termath
referred to telling McDonald that, “ after talking to alot of the employ-
ees, amajority of the employees, they were dissatisfied with representa-
tion by the union.” Based on these exchanges, | find that Termath told
McDonald that she had spoken to amajority of the employees and that
they were dissatisfied with representation by the union.

1% Burgos could not recall whether he received notice of the merger.
He did not remember notice of aty meetings to discuss a merger. He
did not receive aballot to vote on the merger.
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unit employees had been informed of the merger prior to the
merger vote. No grievances were filed pursuant to the 1995—
1998 contract from June 1, 1997, to May 31, 1998.

Respondent terminated the 1995-1998 contract pursuant to
the terms of the contract after noticing that the Union had not
sent anotice of termination. The first negotiation meeting, held
on June 3, 1998, was not attended by any unit enmployees. As
far as McDonald knew, no unit employees were involved in
bargaining or in developing negotiation goals or strategy. He
asked Termath if she needed the day of negotiations off and
was surprised to find that Termath was unaware that negotia-
tions would commence that date. This was also true of Burgos.
McDonald asked him if he would be involved in negotiations
and Burgostold him that he was unaware of negotiations.

On July 22, McDonald noticed that the Union placed an-
nouncements of a meeting on the windshields of the cars in
Respondent’s parking lot. The meeting was to be held in the
parking lot after work. Although McDonald did not watch the
parking lot the entire time, he did not see any employees attend
the meeting. Thereafter, Respondent withdrew recognition.

C. Legal Framework

During the term of a collective-bargaining agreement, aun-
ion enjoys an irrebutable presumption of continuing majority
status.!* Following expiration of a collective-bargaining agree-
ment, the presumption of majority status s rebuttable.’ Gener-
ally, in order to rebut the presumption of continuing rmajority
status, post-expiration withdrawal of recognition may be based
on either an affirmative showing that the union lacked majority
status at the time of withdrawal or on a reasonably grounded
good-faith doubt of the union’ s continued majority status based
on objective considerations and in an atmosphere free of em-
ployer unfair labor practices® In this case, Respondent relied
on its “good-faith doubt” rather than an affirmative showing of
lack of majority. Respondent bears the burden of proof to show
by a preponderance of the evidence that it had a good-faith
basis for doubting the union’s majority status at the point it
ceased negotiating with the union.

In Allentown Mack Sales and Service, Inc. v. NLRB, 522
U.S. 359, 118 S.Ct. 818 (1998), the Court upheld use of the
identical good-faith doubt standard for both polling and with-

" Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 37
(1987); NLRB v. Burns International Detective Agency, 406 U.S. 272,
290 fn. 12 (1972); El Torito-La Fiesta Retaurants v. NLRB, 929 F.2d
490 (9" Cir. 1991).

i NLRB v. Curtin Matheson Scientific, 494 U.S. 775, 778 (1990).

Id.

14 Pennsylvania Sate Education Association-NEA v. NLRB, 79 F.3d
139, 148 (D.C. Cir 1996). Prior to the hearing in this case, Respondent
subpoenaed Union records regarding employee membership in the
Union, grievances processed by the Union, and employee participation
in the Union. | granted the Union’'s motion to quash the subpoena ke-
cause the Union’s records did not relate to any matter at issue. An
employer must be aware of the objective facts on which it bases with-
drawal of recognition at the time it withdraws recognition. Orion Corp.,
210 NLRB 633, 634, enfd, 515 F.2d 81 (7th Cir. 1975). Accordingly,
after acquired subpoenaed evidence istotally irrelevant for purposes of
showing that Respondent had a reasonably based goodfaith doubt of
lack of majority status.

drawal of recognition. In doing so, the Court characterized a
good-faith doubt as, “a genuine, reasonable uncertainty about
whether [the union] enjoyed the continuing support of a major-
ity of unit employees.”*® In addition, the Court stated that em-
ployee statements of dissatisfaction with the quality of union
representation are relevant to determining the existence of a
good-faith doubt. The Court held that evidence of a good-faith
doubt might be provided by “probative, circumstantial evi-
dence,” that is, not only evidence of express, first-hand dis-
avowals but also reliable second-hand evidence of lack of sup-
port.’® The Court explained, 118 S.Ct. at 824 and 829,

Unsubstantiated assertions that other employees do not sup-
port the union certainly do not establish the fact of that disfa-
vor with the degree of reliability ordinarily demanded in legal
proceedings. But under the Board's enunciated test for poll-
ing, itisnot thefact of disfavor that isat issue (the poll itself
ismeant to establish that), but rather the existence of areason-
able uncertainty on the part of the enployer regarding that
fact.

Of course the Board is entitled to be skeptical about the em-
ployer's claimed reliance on second-hand reports when the
reporter has little basis for knowledge, or has some incentive
to midead. But that is a matter of logic and sound inference
from all the circumstances, not an arbitrary rule of disregard
to beextracted from prior Board decisions.

D. Arguments

Counsel for the General Counsel notes that Respondent bar-
gained with the Union following expiration of the 1995-1998
contract. After the first bargaining session on July 23, 1998, a
second session was scheduled for August. However, Respon-
dent withdrew recognition before a second session could be
held. Counsel for the General Counsel argues that Respondent’s
evidence of its good-faith doubt was based on information it
obtained in 1995, prior to execution of the 1995-1998 contract.
Counsel assertsthat Respondent was precluded from relying on
this evidence once it executed the 1995-1998 contract. More-
over, this information, counsel asserts, was stale and unreliable
evidence and did not demonstrate alack of majority support for
theUnion.

Respondent asserts that the facts it elied on to withdraw
recognition demonstrate not only its good-faith doubt, but also
the Union's complete lack of support among unit employees.
Noting that the chief shop stewards and several unit employees
informed Respondent that they no longer supported the Union,
that the employees did not want to be represented by the Union,
and the employees no longer belonged to the Union, Respon-
dent asserts that it possessed a well-founded good-faith doubt
of majority support at the time it withdrew recognition. Re-
spondent asserts that there is absolutely no evidence that em-

15 Allentown Mack, supra, 118 S.Ct. at 823. See also, The Henry
Bierce Co., 328 NLRB No. 85, dip op. at 5-6 (1999).

'8 For example, in Allentown Mack, supra, the Court noted that evi-
dence from a union steward that “if a vote was taken, the Union would
lose” and “it was his feeling that the employees did not want a union,”
was worthy of substantial probative value on the issue o reasonable
doubt.
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ployee or chief shop stewards reports were unreasonable or
unreliable. Finally, Respondent contends that the General
Counsel failed to produce any evidence of membership in the
Union, dues check-off authorizations, records of meetings with
bargaining unit employees, grievances, records reflecting the
appointment of stewards or bargaining committee members, or
records of proposed meetings. Respondent does not view its
evidence as “stale.” Rather, Respondent perceives the evidence
on a continuum from 1994 and 1995 assertions from employees
and chief shop stewards of lack of majority status to the more
recent inactivity of the Union.

E. Analysis

In agreement with counsel for the General Counsdl, | find
that Respondent may not rely on evidence which predates its
execution of the 1995-1998 contract. In Auciello Iron Worksv.
NLRB, 517 U.S. 781 (1996), relied on by counsel for the Gen-
eral Counsel, the Court held that an employer may not enter
into a collective-bargaining agreement and thereafter assert a
good-faith doubt of the union’s majority status based on facts
the employer knew prior to agreeing to the contract. In essence,
such facts become moot if the employer chooses to bargain to
agreement with the union. The employer thus reaps the eco-
nomic benefit of bargaining to agreement without raising the
issuel” Therefore, it follows that throughout the term of the
contract and after its expiration, the employer has foregone
reliance on any evidence in support of its good-faith doubt
which predates execution of the contract.

Moreover, Respondent’s reliance on lack of certification of
Local 14917% is unavailing. A union is entitled to an irrebu-
table presumption of majority status during the first year fol-
lowing certification® while it is entitled to an irrebutable pre-
sumption of majority status for a reasonable period of time
following voluntary recognition.? In the current circumstances,
Respondent and the Union or the Union’ s predecessor have had
a bargaining relationship for at least 6 years. Accordingly, the
presumption of majority status at issue herein flows not from
certification or voluntary recognition but rather from the collec-
tive-bargaining relationship including execution of and adher-
ence to collective-bargaining agreements. Accordingly, | reject
thisfactor as abasisfor support of agood-faith doubt of major-
ity status.

Respondent also based its withdrawal of recognition on the
mechanics of the merger vote between Local 14917 and the
Union and failure of either Local 14917 or the Union to give
notice to its employees of the merger vote?! Nevertheless, Re-
spondent concedes that the merger satisfied the due process
standard set forth in NLRB v. Financial Institution Employees

17 “Here, for example, if Auciello had acted before the Union’stele-
gram [of acceptance] by withdrawing its offer and declining further
negotiation based on [its reasonable goodfaith] doubt (or petitioning
for decertification), flames would have been fanned, and if it ultimately
had been obliged to bargain further, afavorable agreement would have
been more difficult to obtain.” 1d. 475 U.S. at 789-790.

18 Facts and circumstances#1.

19Brooks v. NLRB, 348 U.S. 96 (1954).

20 Keller Plagics Eastern, 157 NLRB 583, 587 (1966).

I Factsand circumstances #4#2-5.

Local 1182 (Seattle-First National Bank), 475 U.S. 192 (1986).
Moreover, as to the substantial identity issue, Respondent rec-
ognized the Union as the legitimate successor to Local 14917.
Accordingly, the fact that some of Respondent’s employees?
were not involved in the merger, not to mention that the merger
was effective January 1, 1997, is of little significance in deter-
mining whether Respondent had a good-faith doubt of the Un-
ion’s majority status. Moreover, a union affiliation change has
been held an inadequate basis for withdrawal of recognition?

Similarly, inactivity of the Union?* failure to involve em-
ployees in bargaining® and failure to process grievances®
even if true, are not factors which alone support a good-faith
doubt warranting withdrawal of recognition. hactivity of a
union (short of defunctness) or failure to process grievances is
ordinarily an insufficient basis on which to rebut the presunp-
tion of continuing majority status?’

Finaly, former chapel chairperson Termath testified that
shortly after execution of the 1995-1998 contract, she told
Respondent that she had resigned from the Union because she
was dissatisfied with the service she had received and had de-
termined that she could get along without the Union just as
well. Termath also told McDonald that, “the other employees
were perfectly happy with pulling out of [Local 14917] and,
you know, exercising their right as a—to not belong to the un-
ion any more.” At some point during the first 2 months follow-
ing execution of the 1995-1998 contract, Termath told McDon-
ald that none of the bargaining unit employees were members
of Local 14917. She also told him that employees had stopped
dues checkoff. In yet another conversation, Termath told
McDonald that a majority of the employees were dissatisfied
with representation by Local 14917.

This evidence, alone, is an insufficient basis to support a
good-faith doubt of majority status. The former steward for the
predecessor union reported first hand information that she had
withdrawn from the Union because she was dissatisfied with
the Union. She additionally reported the following second hand
information: (1) other employees were happy to “pull out” of
the Union and “not belong” to the union; (2) none of the bar-
gaining unit employees belonged to the Union and many had
stopped dues checkoff; (3) amajority of employeeswere dissat-
isfied with the Union’s representation of them. Interestingly,
McDonald did not corroborate Termath’s testimony.?® Unde-
niably, Termath’'s statements might contribute to a reasonable

22 There is no evidence that Respondent knew whether each and
every one of its unit employees was ignorant of the merger vote.

2 NLRB v. Financial Institution Employees local 1182 Geattle
First National Bank), 475U.S. 192 (1986).

24 Facts and circumstances #4#6 and 9.

% Facts and circumstances#7.

%6 Facts and circumstances#10.

%" See eg., L & L Wine and Liquor Corp., 323 NLRB 848, 851
(1997); Pennex Aluminum Corp., 288 NLRB 439, 441-442 (1988),
enfd. 869 F.2d 590 (3d Cir. 1989).

28 Even though McDonald did not corroborate Termath's test imony
regarding post-execution statements, | credit Termath's testimony.
Termath was a forthright witness whose testimony was tested exten-
dvely on cross-examination. Her demeanor indicated that she was
certain of her facts. Accordingly, | credit her testimony.



10 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

uncertainty regarding whether a majority of unit employees
continued to support the Union. However, without more, these
statements alone are insufficient.

In Allentown Mack, supra, the Court noted that the employer
had reliable first-hand evidence that 7 of 32 unit employeesdid
not support the union. An eighth employee reported that he did
not feel he was being represented for the amount of union dues
he was paying. The union steward also reported that if a vote
were taken, the union would lose. Finally, another employee
reported that the entire night shift did not want the union. The
Court concluded that an employer could reasonably give great
credence to the statements of second-hand opposition to the
union, especially those of the steward. When combined with the
first-hand opposition, the Court found that there was sufficient
evidence to support a doubt or uncertainty of the union’s con-
tinued majority support. In comparison, the quantum of evi-
dence herein is substantially less. In a bargaining unit of a-
proximately 100 employ ees, one of two former stewards for the
predecessor union provided the only viable evidence for Re-
spondent to rely on. However, this evidence falls far short of
the evidence in Allentown Mack. Instead of assertions that the
Union would lose the election, the statements Termath made
indicate dissatisfaction only. Although statements of dissatis-
faction with the quality of union representation are relevant, the
evidence in this case, from only one source, taken as a whole,
does not provide a genuine reasonabl e uncertainty regarding the
Union’ sstatus.

Failure of employees to join the Union or execute dues
checkoff authorizations? hastraditional ly been disregarded as a
basis for a reasonable good-faith doubt. The Board has rea-
soned that an employee may well desire continued representa-
tion by a union even though the employee does not belong to
the union or pay union dues. In the final analysis, the issue has
been viewed as “majority support” for union representation
rather than financial support or union membership® In order to
support a “good faith” doubt of mgjority status, the Board has
not traditionally allowed reliance on a decline in union mem-
bership or in dues checkoff authorizations.®! In theinstant case,
Respondent lost its Union bug in 1996 due to its failure to em-
ploy Union membersin good standing. Assuming that pursuant
to Allentown Mackthe loss of the Union bug and Respondent’s
knowledge of failure of employees to join the Union or pay
Union dues is relevant to a good-faith doubt, | find that Re-
spondent’ s evidence of such eventsisstale and unreliable.

9 Factsand circumstances#8.

%0 See, eg., Manna Pro Partners, 304 NLRB 782, 783 (1991), enfd
986 F.2d 1346 (10" Cir. 1993)(majority sipport refers to whether a
majority of unit employees support union representation, and not to
whether they are union members, quoting Petoskey Geriatric Village,
295NLRB 800 at fn. 9 (1989)).

%! See, eg., Furniture Rentors of America, 311 NLRB 749, 755-756
(1993), enf. in relevant part, 36 F.3d 1240, 12441245 (3d Cir. 1994) ;
cf., NLRB v. Silver Sour Casino, 623 F.2d 571, 580 (9" Cir. 1980), catt.
denied, 451 U.S. 906 (1981)(finding that evidence of lack of union
membership was insufficient to rebut a presumption of continuing
majority status but nevertheless noting that union membership, evenin
a right-to-work state, is some indication of union support, though it
may be only marginally relevant).

At the time of withdrawal of recognition, Respondent’s
knowledge was 2 to 3 yearsold. | find, in agreement with coun-
sel for the General Counsel, that Termath’s statements in 1995
and loss of the Union bug in 1996 are an unreliable basis for
withdrawal of recognition in 1998 due to their remoteness in
time. Certainly, during this 2 to 3-year period of time, with an
intervening merger of the Union, turnover of employees, and
passage of time, Termath’s sentiments regarding 1995 en-
ployee feelings toward the Union’s predecessor are no longer
probative of current employee sentiment toward the Union.
Similarly, loss of the Union bug in 1996 does little to indicate
whether at the time of withdrawal of recognition any unit em-
ployees were membersin good standing of the Union.

In conclusion, Respondent’s evidence is both quantitatively
and temporally insufficient, | find that Respondent unlawfully
withdrew recognition from the Union.

CONCLUSION OF LAw

By withdrawing recognition from the Union in A ugust 1998,
Respondent refused to bargain with the Union in violation of
Section 8(a)(1) and (5) of the Act and has engaged in unfair
labor practices affecting commerce within the meaning of Sec-
tion 2(6) and (7) of the Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, | find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act. Pursuant to Caterair International,
322 NLRB 64 (1996), Respondent must resume conpliance
with its preexisting bargaining obligation. Caterair
requiresrestoration of the status quo ante. Accordingly, Re-
spondent must recognize and bargain with the Union in order to
remedy its unlawful withdrawal of recognition.

On these findings of fact and this conclusion of law and on
the entire record, | issue the following re commended®?

ORDER

The Respondent, McDonald Partners Inc. d/b/a Rodgers &
McDonald Graphics, Carson, California, its officers, agents,
successors, and assigns, shall

1. Ceaseand desist from

(a) Refusing to bargain with the Union as the exclusive bar-
gaining representative of all of the employees in the unit de-
scribed below by unlawfully withdrawing recognition from the
Union.

(b) Inany like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(@ On request, bargain with Communications Workers of
America, Local 14904, Southern California Typographical and

2 |f no exceptions are filed as provided by Sec. 10246 of the
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and al objections to them shall be deemed
waived for all purposes.
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Mailer Union, AFL-CIO-CLC as the exclusive representative
of the employees in the following appropriate unit concerning
terms and conditions of employment and, if an understanding is
reached, embody the understanding in asigned agreement:

All employeesasdefinedin Article 1 of the collective-
bargaining agreement between Respondent and the Union,
which was effective by its terms for the period June 1,
1995 through May 31, 1998.

(b) Within 14 days after service by the Region, post at its fa-
cility in Carson, California, copies of the attached mtice
marked “Appendix.”3 Copies of the notice, on forms provided
by the Regional Director for Region 21, after being signed by
the Respondent’ s authorized representative, shall be posted by
the Respondent immediately on receipt and maintained for 60
consecutive days in conspicuous places ncluding all places
where notices to employ ees are customarily posted. Reasonable
steps shall be taken by the Respondent to ensure that the notices
are not altered, defaced, or covered by any other materia. In
the event that, during the pendency of these proceedings, the
Respondent has gone out of business or closed the facility in-
volved in these proceedings, the Respondent shall duplicate and
mail, at its own expense, acopy of the noticeto all current em-
ployees and former employees employed by the Respondent at
any time since August 5, 1998.

(c) Within 21 days after service by the Region, file with the
Regional Director asworn certification of aresponsible official
on aform provided by the Region attesting to the stepsthat the
Respondent hastaken to comply.

Dated: September 17, 1999

APPENDIX
NoTicETo EMPLOYEES ANDM EMBERS

33 |f this Order is enforced by a Judgment of the United States Court
of Appeals, the words in the notice reading “Posted By Order of the
National Labor Relations Board” shall read “Posted Pursuant To a
Judgment of the United States Court of Appeals Enforcing an Order of
The Nationa Labor Relations Board.”

PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board hasfound that we violated the
National Labor Relations Act and has ordered usto post and abide
by thisnotice.

Section 7 of the Act gives employeestheserights.

Toorganize

Toform, join, or assist any union

To bargain collectively through representatives of their
ownchoice

To act together for other mutual aid or protection

To choose not to engage in any of these protected con-
certed activities.

WE wiLL NoT refuse to bargain with Communications Work-
ers of America, Local 14904, Southern California Typographi-
cal and Mailer Union, AFL-CIO-CLC, as the exclusive bar-
gaining representative of al of the employees in the unit de-
scribed below by unlawfully withdrawing recognition from the
Union.

WEwILL NOT in any like or elated manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE wiLL recognize and, on request, bargain with the Union
and put inwriting and sign any agreement reached on terms and
conditions of employment for our employees in the bargaining
unit:

All employees as defined in Article 1 of the collective-
bargaining agreement between Respondent and the Union,
which was effective by its terms for the period June 1, 1995
through May 31, 1998.

McDoONALD PARTNERS, INC. D/B/A RODGERS &
M cDoNALD GRAPHICS



